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Nillumbik Shire Council 

Agenda of the Special Future Nillumbik Committee meeting 
to be held Tuesday 18 August 2020 commencing at 7:00pm. 

1. Welcome by the Chair 

Members of the public are advised the meeting will be livestreamed and recorded and 
the livestream and video recording will be made publicly available on YouTube and 
Council’s website. 

Please note that this Special Future Nillumbik Committee meeting is a continuation of 
the Future Nillumbik Committee meeting held on 11 August 2020, which was adjourned 
in accordance with Clause 8.3 and 8.7 of the Meeting Procedure Local Law 2017. 

2. Reconciliation statement 

The reconciliation statement to be read by the Chairperson 

Nillumbik Shire Council acknowledges the Wurundjeri people who are the Traditional 
Custodians of this Land. We would also like to pay respect to the Elders both past and 
present and extend that respect to other Indigenous Australians present. 

3. Apologies 

Recommendation 

That the apologies be noted. 
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4. Officers’ reports 

FN.025/20 Use and development of the land for agriculture (olive grove, lemons 
and herbs) a restaurant (in conjunction with agriculture), sale and 
consumption of liquor, associated buildings and works, and the 
installation and display of business identification signage at 103 
Bannons Lane, Yarrambat 

Portfolio: Planning 

Distribution: Public 

Manager: Rosa Zouzoulas, Executive Manager Planning and Community Safety  

Author: Tyson McAdie, Principal Planner 

Renae Ahern, Manager Planning Services        

Application summary 

Address of the land 103 Bannons Lane, Yarrambat 

Site area 8.07 hectares 

Proposal Use and development of the land for agriculture (olive 
grove, lemons and herbs), a restaurant (in conjunction 
with agriculture), sale and consumption of liquor, 
associated buildings and works and the installation and 
display of business identification signage 

Application number 530/2019/02P 

Date lodged 15/11/2019 

Applicant Professional Consulting Services 

Zoning Rural Conservation Zone (Schedule 3) 

Overlay(s) Environmental Significance Overlay (Schedule 1) 

Bushfire Management Overlay  

Reason for being reported Called in by Ward Councillor. 

Number of objections Twenty Nine (29) 

Key issues  Appropriateness of the use and compliance with 
Clause 51.02 (Metropolitan Green Wedge Land); 

 Agricultural Use; 

 Amenity impacts and noise abatement measures; 

 Liquor License; 

 Vegetation Impacts; 

 Siting and design; 

 Car parking; 

 Signage;  

 Bushfire; and 
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 Potential Second Dwelling 

Location map 

 
  



Special Future Nillumbik Committee Agenda 18 August 2020 

4. Officers' reports 

FN.025/20 Use and development of the land for agriculture (olive grove, lemons 
and herbs) a restaurant (in conjunction with agriculture), sale and 
consumption of liquor, associated buildings and works, and the 
installation and display of business identification signage at 103 
Bannons Lane, Yarrambat 

5 

Recommendation 

That the Committee (acting under delegation from Council) issues a Notice of Decision to 
Grant a Permit to the land located at 103 Bannons Lane, Yarrambat, for the Use and 
development of the land for agriculture (olive grove, lemons and herbs), a restaurant (in 
conjunction with agriculture), the sale and consumption of liquor, associated buildings and 
works and the construction and display of business identification signage in accordance 
with the submitted plans and subject to the following conditions: 

1. Before the development and use commences, three copies of amended plans to the 
satisfaction of the Responsible Authority must be submitted to and approved by the 
Responsible Authority. When approved, the plans will be endorsed and will then 
form part of this permit. The plans must be generally in  accordance with the plans 
received on 13 March 2020 but modified to show:  

a) An amended Farm Management Plan in accordance with a condition below. 

b) A Land Management Plan in accordance with a condition below. 

c) The proposed signage on the site amended to be shown as ‘floodlit’ in place of 
‘internally illuminated’. 

d) Deletion of reference to a second dwelling from the plans and replaced with a 
reference to an outbuilding. 

e) A notation on the development plans to indicate that any works to construct the 
proposed car park within the Tree Protection Zones of trees to be retained will 
be completed above grade and be of a permeable nature. 

f) The location of Tree Protection Zones in accordance with conditions below 

g) Amended development plans and Traffic Impact Assessment amend as 
required by a condition below. 

h) Waste Management Plan in accordance with a condition below. 

i) Premises Management Plan in accordance with a condition below. 

j) Bushfire Emergency Plan in accordance with a condition below. 

k) Plans to demonstrate that the original dwelling on the site was converted into 
an unhabitable outbuilding as required by Planning Permit 214/2005/05P. 

l) Development plans to show an effluent envelope of 1700m2 in accordance with 
a condition below. 

m) Landscape plan in accordance with a condition below. 

2. The development and use as shown on the endorsed plans must not be altered 
unless with the prior written consent of the Responsible Authority.  

3. The restaurant use approved by this permit must not commence until such time as 
the agricultural use is established in accordance with the approved Farm 
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Management Plan. 

4. The restaurant use approved by this permit must only operate in association with the 
approved agricultural use to the satisfaction of the Responsible Authority. 

5. The use herby permitted must not operate on any day with a declared Fire Danger 
Rating of Code Red. 

6. Before the use commences, the owner must enter into an agreement with the 
Responsible Authority in accordance with Section 173 of the Planning and 
Environment Act 1987. The agreement must provide for, unless with the written 
consent of the Responsible Authority: 

 The restaurant use approved by this permit must not commence until such time 
as the agricultural use is established in accordance with the approved Farm 
Management Plan. 

 The restaurant use approved by this permit must only operate in conjunction 
with the approved agricultural use. 

 Should the agricultural use on the site cease, the restaurant must cease trading 
immediately. 

Application must be made to the Registrar of Titles to register the Section 173 
Agreement on the title to the land under Section 181 of the same Act prior to the 
commencement of the development and use.  

The owner must pay all costs (including Council’s costs) associated with the 
preparation, execution, registration and (if later sought) cancellation of the Section 
173 Agreement.  

7. Prior to the development commencing all trees within 10 metres of the proposed car 
parking area / any driveway works marked on the endorsed plans as being retained 
must have a Tree Protection Zone to the  satisfaction of the Responsible Authority. 
The fencing associated with this Tree  Protection Zone must meet the following 
requirements: 

a) Extent  

The tree protection fencing is to be provided to the extent of the Tree  Protection 
Zone, calculated as being a radius of 12 x Diameter at Breast  Height (DBH – 
measured at 1.4 metres above ground level as defined by the  Australian 
Standard  AS 4970.2009)  

If works are shown on any endorsed plan of this permit within the confines of 
the calculated Tree Protection Zone, then the Tree Protection Fencing must be 
taken in to only the minimum amount necessary to allow the works to be 
completed.  

b) Fencing  

All tree protection fencing required by this permit must be erected in 
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accordance with the approved Tree Protection Zone.  

The Tree Protection Fencing must be erected to form a visual and physical  
barrier and must be a minimum height of 1.5 metres and of chain mesh or  
similar fence with 1.8 metre support posts (e.g. treated pine or similar) every  
3-4 metres, including a top line of high visibility plastic hazard tape erected  
around the perimeter of the fence.  

c) Signage  

Fixed signs are to be provided on all visible sides of the Tree Protection  

Fencing clearly stating “Tree Protection Zone – No Entry”, to the satisfaction of 
the Responsible Authority.   

d) Irrigation  

The area within the Tree Protection Zone and Tree Protection Fencing must be 
irrigated during the summer months with 1 litre of clean water for every 1cm of 
trunk girth measured at the soil/trunk interface on a weekly basis.  

e) Provision of Services  

Unless with the prior written consent of the Responsible Authority, all services 
(including water, electricity, gas and telephone) must be installed  underground, 
and located outside of any Tree Protection Zone, to the satisfaction of the 
Responsible Authority.  

f) Access to Tree Protection Zone  

Should temporary access be necessary within the Tree Protection Zone during 
the period of construction, the Responsible Authority must be informed prior to 
relocating the fence (as it may be necessary to undertake additional root 
protection measures such as bridging over with timber).  

8. Prior to the commencement of the approved works (including any demolition, 
excavations, tree removal, delivery of building/construction materials and/or 
temporary buildings), the erected tree protection fences must be inspected and 
approved by the Responsible Authority.  

Once erected to the required standard, the tree protection fencing shall be 
maintained in good condition and may only be removed upon completion of all 
development works, to the satisfaction of the Responsible Authority.    

9. The following actions must not be undertaken in any tree protection zone as  
identified in this permit, to the satisfaction of the Responsible Authority:  

a) Materials or equipment stored within the zone;  

b) Servicing and refuelling of equipment and vehicles;  

c) Storage of fuel, oil dumps or chemicals;  
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d) Attachment of any device to any tree (including temporary service wires, nails, 
screws or any other fixing device);  

e) Open cut trenching or excavation works (whether or not for laying of services);  

f) Changes to the soil grade level;  

g) Temporary buildings and works; and  

h) Unauthorised entry by any person, vehicle or machinery.  

10. Before the use and development commences, a landscape plan to the satisfaction 
of the Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plan will be endorsed and will then form part of this 
permit. The plan must show the provision of landscaping for the access, car parking 
and restaurant areas and detail: 

a) A survey of all existing vegetation and natural features; 

b) The area or areas set aside for landscaping; 

c) A schedule of all proposed trees, shrubs/small trees and ground cover. 
This schedule shall include a mixture of plants selected from the Council 
document ‘Live Local Plant Local’ showing the botanical and common name of 
each plant, the quantity to be planted, the pot size and spacing; 

d) The location of each species to be planted and the location of all areas to be 
covered by grass, lawn or other surface material; 

e) Paving, retaining walls, fence design details and other landscape works 
including areas of cut and fill; 

f) Appropriate irrigation systems; and 

g) Regard to Bushfire Risk Management within the car parking areas.  

11. Prior to the development and use commencing, a Waste Management Plan to the 
satisfaction of the Responsible Authority must be submitted to and approved by the 
Responsible Authority. When approved, the plan will be endorsed as evidence of its 
approval. The plan must specify:  

a) The details and location of bin storage and bin collection areas to the 
satisfaction of Council’s Infrastructure Maintenance Section (if a Council 
collection). 

b) The details and location of bin storage and bin collection points by a private 
waste contractor (if not a Council collection). 

c) Access route and method of access for the vehicles collecting waste.   

d) Details and location of bin storage areas for the proposed restaurant. 

e) Odour control from bin storage areas. 

The approved Waste Management Plan must be carried out and completed to the 
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satisfaction of the Responsible Authority. 

12. Before the development and use commences, an amended Farm Management Plan 
prepared by a suitably qualified and experienced consultant must be submitted to 
and approved by the Responsible Authority. When approved the plan will be 
endorsed and form part of this permit. The plan must be in accordance with the 
existing plan dated November 2019 but amended to show: 

a) Identify the overall number of each species of plants to be planted; 

b) Identify actions required as part of ‘Stage 2’; 

c) Details of proposed irrigation and drainage methods; 

d) Integrated pest management techniques to ensure a healthy insect, microbe 
and plant diversity; 

e) Details of proposed methods of plant renewal should any plantings die or are 
not productive; and 

f) Identify any existing wildlife corridors and methods for wildlife to move 
throughout the site. 

The approved Farm Management Plan must be carried out and completed to the 
satisfaction of the Responsible Authority.  

13. Before the development and use commences, a Land Management Plan shall be 
submitted to and approved by the Responsible Authority. When approved the plan 
will be endorsed and form part of this permit. The plan must show: 

a) Any domestic garden zone 

b) Restaurant zone;  

c) Any effluent zone;  

d) Areas where construction work is to occur and vegetation and soil disturbance 
may occur;  

e) Areas where no construction work is to occur and vegetation destruction and 
soil disturbance is not to occur;  

f) Erosion control;  

g) Measures to protect and enhance waterways;  

h) Measures to protect and enhance remnant vegetation;  

i) Measures to control identified noxious and environmental weeds;  

j) Measures to control pest animals.  

k) Details of how fire safety issues will be addressed throughout the property. 

The approved Land Management Plan must be carried out and completed to the 
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satisfaction of the Responsible Authority. 

14. Before the development and use commences, a Premises Management Plan must 
be submitted to and approved by the Responsible Authority. All activities forming 
part of the permitted use must comply with the endorsed plan. The plan must include  
details on: 

a) Security, staffing, and other measures which are designed to ensure the  
orderly arrival and departure of patrons;   

b) Signage to be used to encourage responsible off-site patron behaviour;   

c) The training of staff in the management of patron behaviour; 

d) The responsible service of alcohol; 

e) Waste collection; 

f) Staff communication arrangements; 

g) Complaint procedures;  

h) Measures to control noise emissions from the premises; 

The Premises Management Plan may be amended from time to time with the prior 
written consent of the Responsible Authority. 

15. Before the development and use commences, a Bushfire Management Plan (BEP) 
prepared by a suitably qualified and experienced person, must be submitted to and 
approved by the Responsible Authority. All activities forming part of the permitted 
use must comply with the endorsed plan. The plan must include  details on: 

a) Premises details 

 Describe property and business details. 

 Identify the purpose of the BEP stating that the plan outlines procedures 
for: 

i. Closure of premises on any day with a Fire Danger Rating of Code 
Red. 

ii. Evacuation (evacuation from the site to a designated safer off-site 
location). 

iii. Shelter-in-place (remaining on-site in a designated building). 

b) Review of the BEP 

 Outline that the plan must be reviewed and updated annually prior to the 
commencement of the declared Fire Danger Period. 

 Include a Version Control Table. 

c) Roles & Responsibilities 
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 Detail the staff responsibilities for implementing the emergency 
procedures in the event of a bushfire.   

d) Emergency contact details 

 Outline organisation/position/contact details for emergency services 
personnel 

e) Bushfire monitoring procedures 

 Details the use of radio, internet and social networks that will assist in 
monitoring potential threats during the bushfire danger period. 

 Describe and show (include a map) the area to be monitored for potential 
bushfire activity. 

f) Action Statements – trigger points for action 

i. Prior to the Fire Danger Period 

- Describe on-site training sessions and fire equipment checks. 

- Identify maintenance of bushfire protection measures such as 
vegetation management. 

ii. Closure of premise during forecast Fire Danger Rating of Code Red days  

- Outline guest notification procedures and details of premises closure 
(including timing of closure). 

iii. Evacuation  

- Identify triggers for evacuation from site. For example, when 
evacuation is recommended by emergency services. 

- Details of the location/s of the offsite emergency assembly location. 

- Transport arrangements for staff and guests including details such 
as:  

o Number of vehicles required  

o Name of company providing transportation 

o Contact phone number for transport company 

o Time required before transportation is likely to be available 

o Estimated travelling time to destination 

- Actions after the bushfire emergency event. 

iv. Shelter-in-place  

- Show the location and describe the type of shelter-in-place. 

- Triggers for commencing the shelter-in-place option. 
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- Procedures for emergency assembly in the shelter-in-place building. 

The Bushfire Emergency Plan may be amended from time to time with the prior 
written consent of the Responsible Authority. 

16. The development and use hereby permitted must be managed so that the  amenity 
of the area is not detrimentally affected, through the: 

a) Transport of materials, good or commodities to or from the land; 

b) Appearance of any building, works or materials; 

c) Emissions of noise, artificial light, vibration, smell, fumes, smoke, vapour, 
steam, soot, ash, dust, waste water, waste products, grit or oil;  

d) Presence of vermin.   

All to the satisfaction of the Responsible Authority. 

17. Unless with the prior written consent from the Responsible Authority, the use  hereby 
permitted may only operate between the following hours: 

 Sunday: 8am to 10pm. 

 Good Friday & ANZAC Day: 12 noon to 10pm. 

 Any other day: 12 noon and 10pm. 

18. No more than 150 patrons shall be permitted in the restaurant at any one time, to the 
satisfaction of the Responsible Authority. 

19. The predominant activity carried out on the premises, must be the preparation and 
serving of meals for consumption on the premises to the satisfaction of the 
Responsible Authority. 

20. The premises must not be used for the purpose of a ‘function centre’ as defined 
under the Nillumbik Planning Scheme. 

21. External lighting sources and their intensity, location and containment, for purposes 
of safety and security, must be of a type that will not adversely affect the amenity of 
the neighbouring land or the locality due to unreasonable illuminance, glare or spill, 
to the satisfaction of the Responsible Authority. 

22. Before the restaurant use approved by this permit commences, an Acoustic 
Assessment and report of the as-constructed development must be submitted to the 
Responsible Authority for approval. The assessment, prepared by a suitably qualified 
and professional acoustic engineer, must review the function and operation of the 
as-constructed development and any operational process or procedure manuals.  
The assessment must confirm that that the development and associated processes 
and procedures provides the necessary acoustic treatments, and has operational 
processes and procedures in place to ensure that: 

a) The noise emissions from the operation of the use do not impact adversely on 
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the reasonable amenity of any adjoining or nearby property. 

b) The noise emissions from the operation of the use comply with the State 
Environment Protection Policy (Control of Noise from Commerce, Industry and 
Trade) No. N–1; 

c) All noise emanating from any mechanical plant (air conditioners, refrigeration 
plant, etc.) complies with the State Environment Protection Policy (Control of 
Noise from Commerce, Industry and Trade) No. N–1; 

d) An acoustic assessment (taken during the evening – between 9pm & 10pm) of 
decibel readings of nearby dwellings of the vehicle movements within the car 
parking area. 

e) Recommendations provided to mitigate any unreasonable noise impacts to 
adjoining dwellings, this may include acoustic screening or other similar 
measures, to the satisfaction of the Responsible Authority. 

f) Should the acoustic assessment require additional acoustic screening 
measures, amended plans must be submitted to and approved by Responsible 
Authority prior to installation. 

When approved, the assessment will be endorsed as evidence of its approval. 

23. Any recommendations or requirements of the Acoustic Assessment required by 
Condition 22 must be implemented prior to the commencement of the use and 
thereafter maintained in accordance with the approved Acoustic Assessment to the 
satisfaction of the Responsible Authority. 

24. The use must not commence until the Acoustic Assessment has been approved to 
the satisfaction of the Responsible Authority. 

25. Noise levels emanating from the premises must not exceed those required to be met 
under the State Environment Protection Policy (Control of Noise from Commerce, 
Industry and Trade) No. N–1and in the event of the Responsible Authority receiving 
justifiable complaints regarding noise from such sources, the onus will be on the 
permit holder to prove compliance with the relevant policy to the satisfaction of the 
Responsible Authority. 

26. No external sound amplification equipment or loud speakers are to be used for the 
purpose of announcement, broadcast, playing of music or similar purpose, to the 
satisfaction of the Responsible Authority, unless with the prior written consent of the 
Responsible Authority.  

27. No live music is permitted. 

28. All external plant and equipment (including air condition and mechanical ventilation 
systems) must be acoustically treated, appropriately positioned or placed in 
soundproof housing to reduce noise to a level satisfactory to the responsible 
authority. 
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29. All security alarms or similar devices installed on the land must be of a silent type in 
accordance with any current standard published by Standards Australia International 
Limited and be connected to a security service, to the satisfaction of the Responsible 
Authority. 

30. Prior to the commencement of any works on the site, the development plans and the 
submitted traffic assessment be amended to show: 

a) Driveway grades are to be shown on the plan in accordance with Design 
standard 3 clause 52.06-9. Corner splays are to be demonstrated as per Design 
Standard 1.  

b) Car parking on a grade must comply with AS2890.1:2004 and AS2890.6:2009.  

c) A maximum grade of 1 in 16 where parking is perpendicular to the grade and 1 
in 20 where it is parallel with the grade. In addition, grade of 1 in 33 is to be 
provided for the DDA parking space. 

31. Prior to the commencement of the restaurant use approved by this permit, the 
carpark must be constructed (including line marking) including an all-weather surface 
and appropriate drainage to the satisfaction of the Responsible Authority. 

32. Vehicle parking must only occur within delineated car parking areas to the 
satisfaction of the Responsible Authority.  

33. The development hereby permitted must not cause any nuisance or loss of amenity 
in any adjacent or nearby land by reason of the discharge of stormwater.    

Stormwater is to be absorbed on-site in accordance with the Shire of Nillumbik’s 
“Drainage to Unserviced Allotments” document, and all works are to be carried out 
to the satisfaction of the Responsible Authority. 

34. All sewage and sullage waters shall be treated in accordance with the requirements 
of the Environment Protection Act 1970. All wastewater shall be disposed of within 
the curtilage of the land and sufficient area shall be kept available for the purpose of 
wastewater disposal to the satisfaction of the Responsible Authority. No wastewater 
shall drain directly or indirectly onto an adjoining property, street or any watercourse 
or drain to the satisfaction of the Responsible Authority. 

35. Approval of wastewater disposal must be obtained from Council (Environmental 
Health) prior to a Building Permit being issued.   

36. All effluent from the Restaurant must be disposed of within the designated LCA 
effluent envelope of 1700m2 to the satisfaction of the Responsible Authority. 
The LCA effluent envelope of 1700m2 must be shown on the endorsed Plans. 

37. Secondary treatment of wastewater followed by sub-surface irrigation must be 
installed within the designated effluent envelope to the satisfaction of the 
Responsible Authority. 

38. The permit holder must ensure that a current maintenance agreement is in place for 
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the septic tanks system. Servicing must be completed by a competently trained 
person or servicing agent at least once every three (3) months, with a copy of the 
report sent to the Council (Environmental Health). 

39. If in the future the existing septic system cannot effectively treat and contain 
wastewater on-site due to the increased wastewater load, the septic system and 
disposal area must be upgraded in accordance with the requirements of the 
Environment Protection Act 1970 and to the satisfaction of the Responsible 
Authority. 

40. The layout and construction of the premises, must comply with the Food Safety 
Standard 3.2.3 Food Premises and Equipment to the satisfaction of Council’s 
Environmental Health Unit. 

41. Air-Conditioning and other plant and equipment installed on the subject building(s) 
shall be so positioned and baffled so that noise disturbance is minimised, to the 
satisfaction of the Responsible Authority.  

42. Unless with the prior written consent of the Responsible Authority, the commercial 
waste collection must not occur outside the following hours to the satisfaction of the 
Responsible Authority: 

a) For one collection per week, between 6.30am – 8pm Monday to Saturday and 
between 9am – 8pm Sundays and public holidays. 

b) For two or more collections per week, between 7am – 8pm Monday to Saturday 
and between 9am – 8pm Sundays and public holidays. 

To the satisfaction of the Responsible Authority. 

43. Unless with the prior written consent of the Responsible Authority, deliveries to the 
restaurant hereby approved must not occur outside the following hours: 

a) Between 7am – 6pm Monday to Saturday and between 9am – 6pm Sundays 
and public holidays. 

44. The premises must provide and maintain a suitable area for the storage and cleaning 
of rubbish receptacles, as shown on the endorsed plans. The waste storage area 
must be appropriately located and of sufficient size to contain all refuse bins used on 
the premises, to the satisfaction of the Responsible Authority. 

45. Mechanical ventilation systems must be positioned so as not to cause a noise or 
environmental nuisance to adjoining properties, to the satisfaction of the Responsible 
Authority. 

46. The location, size, supporting structure and details of the signs as shown on the 
endorsed plans, must not be altered unless with the prior written consent of the 
Responsible Authority. 

47. The sign(s) must not contain any flashing or moving light, to the satisfaction of the 
Responsible Authority. 
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48. The sign(s) must not be illuminated by internal light unless with the prior written 
consent of the Responsible Authority. 

49. The sign(s) must be constructed and maintained to the satisfaction of the 
Responsible Authority. 

50. Unless with the prior written consent of the Responsible Authority, the sign(s) may only be 
illuminated between the permitted operating hours of the restaurant specified in 
condition 15 of this permit to the satisfaction of the Responsible Authority. 

51. This permit will expire if one of the following circumstances applies: 

 The development is not commenced within 2 years of the date of this permit;  

 The development is not completed within 4 years of the date of this permit; 

 The approved use is not commenced within 2 years of the completion of the 
development; 

 The use ceases for more than two years; 

 The permission for the signage expires 15 years after the permit issue date. 

The Responsible Authority may extend the periods referred to if a request is made 
in writing before the permit expires, or within 6 months afterwards if the development 
has not commenced, or 12 months after if the development has commenced but is 
not yet completed. 

NOTES: 

During the course of the approved construction work, a copy of this permit and the 
endorsed plan(s) must be kept on-site and made available for inspection by Council 
officers.  

Failure to undertake the requisite tree protection fencing in accordance with the conditions 
of this permit will result in the issuing of Planning Infringement  Notices to the land owner, 
occupant (if this is a different person), and the person or company undertaking the works 
on-site. The minimum penalty on the Planning Infringement Notice for land owners and 
occupants will be $826 for the land owner and occupant, and $1652 for any company 
which may be undertaking works on-site.  

Applicants who wish to allow smoking in outdoor dining and drinking areas need to ensure 
that the area/s comply with the requirements outlined in the Tobacco Act 1987. This may 
involve seeking independent legal advice, where necessary. 

Prior to undertaking any construction works on the food premises, approval should be 
obtained from a Council Environmental Health Officer. 

The premises is required to be registered with Council (Environmental Health) under the Food 
Act 1984. 
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Attachments 

1. Site and surrounds 

2. Aerial map 

3. Plans 

4. Farm management business plan 

5. Land capability assessment 

6. Planning report 

7. Traffic engineering assessment 

 Subject site and surrounds 

1. The key features of the subject land and surrounds are as follows: 

 The subject site is particularly described as LP099600.  

 The subject site is located to the north east corner of Bannons Lane and Edward 
Henty Drive. The site is occupied by a single dwelling which is located at a 
setback of 202 metres from Bannons Lane, 38 metres from the western boundary 
and 107 metres from Edward Henty Drive. 

 The site is rectangular in shape and has 171 metres of frontage to Bannons Lane, 
428 metres of frontage to Edward Henty Drive giving the site an overall area of 
8.07 hectares. 

 The existing dwelling on the site is double storey and is accessed via an existing 
driveway and vehicle access located on Edward Henty Drive, the driveway 
meanders up the site to the location of the existing dwelling. 

 There are various outbuildings located in the general proximity of the dwelling. 
The site is undulating with the dwelling being sited at the highest point of the site. 
The land generally falls from the area of existing dwelling. 

 Both Bannons Lane and Edward Henty Drive contain roadside vegetation 
comprising of either canopy trees or shrubs. 

 Properties to the west of the site have frontages to Bannons Lane to the south 
and Laurie Street to the north, and comprise rural residential properties which are 
generally four hectares in size. 

 The properties to the east and north of the site are of similar size to the subject 
site in size and use. 
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 The area south west of the site comprises Golf Links Drive and Jerry Drive and 
is located within the Low Density Residential zone. 

 The area to the south-east of the site is located within the Rural Conservation 
Zone and comprises lots of differing sizes. 

Details of proposal 

2. Refer to the attached plans. 

3. It is proposed to use the land for the purposes of agriculture, a restaurant (in 
conjunction with agriculture), ,carry out buildings and works and the construction and 
display of internally illuminated signage 

4. Key features of the proposal include: 

Agriculture: 

 It is proposed to use the eastern side of the lot for agricultural purposes. A total 
of four hectares of the site is to be set aside for agricultural use, which is broken 
up into three separate paddocks. 

 The submitted farm management plan indicates that 62 olive plants and 16 lemon 
trees will be planted. 

 It is submitted that the produce from the proposed olive and lemon trees on the 
site will be utilised within the proposed restaurant on the site. 

 An area is also set aside for future agricultural use on the site, this use has not 
been identified. 

Restaurant: 

 Use of the site for a restaurant which will have a maximum capacity of 150 
persons. 

 The proposed restaurant will be located within the existing shed located to the 
north-west of the existing dwelling. 

 The restaurant is proposed to operate during the following times: 

- Sunday: 8am to midnight. 

- Good Friday & ANZAC Day: 12 noon to midnight. 

- Any other day: 12 noon and midnight. 

 Liquor License: 

  The application comprises the sale and consumption of liquor on the site in 
accordance with the hours and patron numbers above. 

 The applicant has sought an on premises liquor license.  
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 Buildings and works: 

  The existing farm shed on the site is proposed to be retro fitted to be used as a 
restaurant. 

 The existing shed is 24 metres long and 12 metres wide, this area will comprise 
the main area of the restaurant.  

 The application proposes a roofed external seating area which will be located to 
the east of the existing shed. This area will be 24.9 metres long and 4.4 metres 
wide, with a maximum height of 3.3 metres. Fixed glazing will be provided at 
either end of this area. 

 An extension to the shed to the south-west side is proposed which will be 5.9 
metres long and 5 metres wide, with a maximum height of 3 metres. This area is 
proposed to be the entrance to the restaurant. 

 A number of existing elements to the shed will be removed. 

Signage: 

 It is proposed to construct two business identification signs on the site. 

 A sign is proposed adjacent to the existing vehicle crossing on Edward Henty 
Drive and is to be completed in contemporary materials which comprise ironbark 
sleepers, a corton steel frame with lettering cut out to indicate the name of the 
premises. The lettering is proposed to be internally illuminated. The signage 
component of this structure will be 2.1 metres in width and 350 millimetres in 
height. 

 A proposed sign above the parapet to the proposed restaurant entrance is also 
to be of similar materials and internally illuminated. This sign will be 1.5 metres in 
width and 250 millimetres in height. 

Planning history 

5. Planning permit 214/2005/05P was issued in 2005 for the Development of the land in 
the form of a dwelling and conversion of the existing dwelling into an uninhabitable 
outbuilding. 

Planning controls 

Zoning 

6. Under the Rural Conservation Zone (Schedule 3) a planning permit is required for 
agriculture and a restaurant use under Section 2 of the Zone. A planning permit is also 
required for buildings and works associated with these uses. 

Overlays 

7. The site is partially affected by the Bushfire Management Overlay. The proposed 
restaurant is not located within this area, however a small section of the car park is. 
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As such, the Bushfire Management Overlay is a permit trigger for a section of the car 
park only. 

The site is partially affected by the Environmental Significance Overlay (Schedule 1), 
the area of the proposed works is located outside of this overlay and does not require 
a planning permit. 

Particular provisions 

8. Clause 51.02 – Metropolitan Green Wedge Land 

9. Clause 52.06 - Car Parking  

Clause 52.05-14 – Advertising Signs 

10. Clause 52.27 – Licensed Premises  

General provisions 

11. Clause 65 (Decision Guidelines) outlines general decision guidelines that must be 
considered when assessing an application. These guidelines include the purpose of 
the zone or other provision, the orderly planning of the area, and the effect on the 
amenity of the area. 

Relevant planning policies 

12. Planning Policy Framework relevant to this application include: 

 Clause 12.03-1S – River corridors, waterways, lakes and wetlands; 

 Clause 12.05-2S – Landscapes; 

 Clause 13.02 - Bushfire 

 Clause 13.05 – Noise; 

 Clause 13.05-1S – Noise abatement; 

 Clause 14.01-1R – Protection of agricultural Land – Metropolitan Melbourne; 

 Clause 15.01-6S – Design for rural areas; 

 Clause 17.01 – Employment;  

 Clause 17.02-1S – Business; 

 Clause 17.04-1S – Facilitating Tourism; and 

 Clause 17.04-1R – Tourism in Metropolitan Melbourne  

13. The Municipal Strategic Statement (MSS) clauses and Local Planning Policies which 
are relevant to this application include: 

 Clause 22.04 – Siting and design policy for buildings and works in non-urban 
areas; 

 Clause 22.09 – Signage policy; and 
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 Clause 22.13 – Wildfire Management Policy. 

Policy context 

14. The Rural Conservation Zone, State Planning Policies and Council’s Siting and Design 
Policy for Buildings and Works in Non-Urban Areas, seek to ensure that the 
development and use of land is consistent with sustainable land management and land 
capability practices, and takes into account the conservation values and environmental 
sensitivity of the locality. This needs to be balanced against the strong focus of both 
State and Local Policies for economic development, which includes strengthening 
existing enterprises which respect for the Shire’s environmental, social and economic 
development priorities. 

More specifically, proposed uses which offer opportunities in relation to tourism, 
employment and economic benefit are encouraged provided they result in an 
appropriate outcome in relation to the conservation values and environmental 
sensitivity of the locality. 

Public consultation 

Advertising 

15. The application has been advertised by way of the posting of notices to the owners 
and occupiers of neighbouring properties and the erection of two on site notices. 

Objections 

16. As a result of advertising, a total of twenty nine (29) written objections have been 
received. The issues identified in the objections can be summarised as follows: 

 The proposal is not consistent with the objectives and requirements of the Rural 
Conservation Zone. 

 The proposed restaurant use on the site does not have a legitimate relationship 
with the proposed agricultural use and is prohibited under the provisions of 
Clause 51.02 (Metropolitan Green Wedge Land). 

 The proposal to use the existing second dwelling on the site as a manager’s 
cottage is not appropriate. 

 The proposed noise resulting from the proposed restaurant is not appropriate, 
nor are the proposed hours of operation. Live music is not appropriate. 

 The application states that the property has been used for extensive agriculture 
for a number of years which is not accurate. 

 The proposal will result in an unacceptable increase in traffic movements in the 
local road network. 

 The site is not well located in terms of live music as there are a number of 
dwellings in proximity to the site. 
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 The proposal will be a risk to vehicle and pedestrian safety in the locality. 

 The proposed restaurant would be detrimental to the flora and fauna in the area 
due to the increased light pollution and littering. 

 The proposal is not consistent with findings by the Victorian Civil and 
Administrative Tribunal in relation to similar applications considered in relation to 
the requirements of Clause 51.02 (Metropolitan Green Wedge Land). 

Planning application conference 

17. No planning application conference was held for this application due to the current 
State of Emergency in effect. 

Referrals 

Internal 

18. The application was referred to various business units or individuals within Council for 
advice on particular matters. The following is a summary of the relevant advice: 

Council Unit Comments 

Infrastructure 
Development 

Council’s Development Engineer has the assessed the 
proposal and has provide permit conditions in the 
event a planning permit is issued. 

Planners note: 

Conditions provided had requested conditions in 
relation to the construction of a vehicle crossover. The 
application seeks to utilise the existing crossover on 
Edward Henty Drive and the condition is not required in 
this instance. 

Traffic and Transport Council’s Traffic and Transport Engineers have 
assessed the submitted Traffic Assessment Report 
prepared by Traffix Group and have provided the 
following comments: 

 Car parking requirement as per table 1 of Clause 
52.06 is 0.4 car spaces per patron. Car spaces 
required is calculated to be 60. Proposed onsite 
car parking provision of 60 car spaces is satisfied.    

 Existing driveway is to be retained for the 
proposal. Access way width is proposed to be 
increased to 6m allowing both ways traffic. Swept 
paths are demonstrated for a B99 and MRV for 
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Council Unit Comments 

the loading/unloading vehicles and satisfied.   

 Sight distance assessment has been carried out 
by Traffix Group at the existing entry/exit from 
Edward Henty Avenue and it is in accordance with  
Figure 3.2 ‘Sight Distance Requirements at 
Access Driveways’ of AS2890.1:2004.   

 Proposed car spaces are in accordance with 
Australian Standard for Off-Street Parking 
(AS2890.1:2004) and Design Standard 2 of 
Clause 52.06-9.   

 DDA compliant spaces are to be constructed in 
accordance with AS2890.6:2009. A bollard is to be 
installed on the shared space as per the standard 
drawing on AS2890.6:2009.  

 Disabled car space is to be appropriately signed 
and located.  

 Allocated staff car spaces are to be appropriately 
signed.   

 Car park proposed to be constructed with gravel, 
parking spaces are to be designated through the 
use of spike-down pavement markers and/or 
wheel stops. Pavement markers and wheel stops 
are to be maintained throughout the restaurant life 
span to comply with onsite safety. 

 Internal wayfinding signage to be included 
directing patrons to each of the parking areas  

 Car parks and access ways are to be lit during 
night operations as per relevant lighting standards.   

 Car space grade and driveway grades are unclear 
on the plans. Driveway grades are to be shown on 
the plan in accordance with Design standard 3 
clause 52.06-9. And also corner splays are to be 
demonstrated as per Design Standard 1.  

 Car parking on a grade must comply with 
AS2890.1:2004 and AS2890.6:2009.  

 A maximum grade of 1 in 16 where parking is 
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Council Unit Comments 

perpendicular to the grade and 1 in 20 where it is 
parallel with the grade. In addition, grade of 1 in 
33 is to be provided for the DDA parking space. 
Plans must show this requirement.  

Traffic Generation and impacts  

 The traffic consultant has conducted a recent 
traffic count on Edward Henty Avenue near the 
crossover to the subject site from 1st to 7th 
February 2020. The counts recorded an average 
daily weekday two-way volume of 334 vehicles.  
Morning peak inclusive of 116 vehicles in the 
morning peak (8-9am) and 21 vehicles in the 
afternoon peak (3-4pm).   

 Traffic report has provided traffic generation data 
expected from the subject site.   

- 10 vehicle movements in the morning peak 
hour (all arrivals),  

- 57 vehicle movements at the lunchtime peak 
on a weekend, split as 48 arrivals and 9 
departures, and  

- 14 vehicle movements in the afternoon peak 
hour (all arrivals).  

 The proposed peak hour traffic generation would 
not create detrimental issues to the traffic volume 
on Edward Henty Avenue.  

 It was noted that a private contractor is proposed 
to be used for waste removal. A Waste 
Management Plan showing swept paths for the 
waste trucks are required to be submitted. 

Environmental Health No objection, conditions provided in the event a 
planning permit is issued. 

Environmental Planning / 
Land Management officer 

The submitted Farm Management Plan has been 
assessed by Council’s Environmental Planner and 
Land Management officer. 
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Council Unit Comments 

Comments received in relation to the proposed Farm 
Management Plan are as follows: 

- The plan outlines a proposal to plant an olive and 
lemon orchard and to grow herbs. 

- There is reference to the remainder of the 
agricultural land but it is unclear how this will be 
used.  

- The plan should show greater detail in relation to 
identification of current weeds, control strategies, 
timing for control plus a plan for new and emerging 
weeds which can be expected for a venture such 
as this.  

- The number of trees (Olives and Lemons) to be 
planted should be included, method for planting, 
extent of disturbance to the soil etc. 

- Some of the property contains scattered remnant 
vegetation. Detail on how this vegetation is to be 
protected should be provided. For example, where 
native trees are within areas proposed for planting, 
there should be no machinery activity or fertiliser 
within the TPZ of those trees. Similarly for grazing 
areas, how is native vegetation to be protected? It 
would be great if some replanting of native species 
could also be included 

Building No objection. 

Economic Development Economic Development and Tourism are supportive of 
this application.  

It meets the objectives outlines in the Nillumbik 
Economic Development Strategy 2020 - 2030 (draft) in 
particular: 

Objective 3. Facilitate economically and 
environmentally sustainable use of land within the 
Shire’s Green Wedge 

Objective 4. Showcase Nillumbik’s visitor, recreation 
and cultural economy. 
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Council Unit Comments 

Given the works that will be undertaken on Yan Yean 
Road it may impact access and directional signage 
once established but should be considered. 

External 

19. The application was referred to the CFA for comment, who did not object or provide 
mandatory conditions. Requirements for a Bushfire Emergency Plan were 
recommended. 

Planning assessment 

Introduction 

20. The following have been identified as the key planning issues in relation to the 
assessment of this planning application: 

 Appropriateness of the use and compliance with Clause 51.02 (Metropolitan 
Green Wedge Land); 

 Agricultural Use; 

 Amenity impacts and noise abatement measures; 

 Liquor License; 

 Vegetation Impacts; 

 Siting and design; 

 Car parking; 

 Signage;  

 Bushfire; and 

 Potential Second Dwelling 

21. Assessment of these issues, together with a response to objections received, will be 
discussed in the remainder of this report. 

Appropriateness of use / Compliance with Clause 51.02 - Metropolitan Green Wedge 
Land 

22. The proposal for the use and development of the land for agriculture (olive and lemon 
grove), a restaurant (in conjunction with agriculture), sale and consumption of liquor, 
associated buildings and works and the installation and display of internally illuminated 
business identification signage must be assessed against the objectives and decision 
guidelines of the Rural Conservation Zone (Schedule 3). 
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The Rural Conservation Zone seeks to provide for agricultural uses consistent with the 
conservation of environmental and landscape values of the area, to protect and 
enhance natural resources and the biodiversity of the area, and to encourage 
development and use of land which is consistent with sustainable land practices. 
The Rural Conservation Zone (Schedule 3) also specifically seeks to conserve and 
permanently maintain the existing rural character by encouraging protection of the 
environmental landscape. 

To assess the appropriateness of the proposed, the Responsible Authority must 
consider (amongst other items) the capability of the land to accommodate the proposed 
use or development, whether the use or development protects and enhances the 
environmental, agricultural and landscape qualities of the site and surrounds and 
whether the proposed use will have an adverse impact on surrounding land uses. 

The proposed use is considered appropriate in light of the surrounding land uses. 
The overarching purpose of the zone is to preserve the existing rural character through 
the preservation of existing environmental and landscape qualities. 

The subject site has an overall area of 8 hectares, the development of the proposed 
restaurant is to utilise an existing shed on the site for the proposed restaurant. It is 
proposed to use the area between the existing dwelling and the shed as the area of 
car parking. In this regard the proposal will have a limited physical impact on the site 
above what is already existing. 

Aside from the proposed alterations to the existing shed to accommodate the 
restaurant, the only physical works required are the construction of the proposed car 
parking area. These areas are generally clear of vegetation, however there are lines 
of native trees located in the vicinity of the proposed car park which are not impacted 
by the proposal. 

The submitted Farm Management Plan indicates that four hectares of the site will be 
available for agricultural use which is an appropriate balance given the lot size. 
The existing dwelling and associated structures are generally clustered together 
towards the middle of the site and occupy a small footprint. 

Whilst at least half of the site remains available for agricultural pursuits there is broader 
support within the planning scheme for a use which will bring local employment and 
economic benefit. The proposal is able to achieve this whilst also meeting the 
objectives of the Rural Conservation Zone (Schedule 3). The application has 
demonstrated that all waste water can be treated on the site, the proposed buildings 
and works will occupy a relatively small portion of the overall site area and there will 
be limited amenity impacts to adjoining properties resulting from the proposed use. 

The operation of the proposed restaurant on the site will certainly be noticeable to 
adjoining properties through the movement of cars entering and exiting the site. It is 
expected however that noise associated with this will not be detrimental to properties 
adjoining the site. This aspect of the proposal is discussed in a later section of this 
report. 
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Clause 51.02-2 of the Planning Scheme requires that the use of the site for a restaurant 
must be in conjunction with agriculture, natural systems, outdoor recreation facility, 
rural industry or a winery. This clause also places a limit of 150 patrons at any one 
time. 

In this instance, the application proposes to use the site for agricultural purposes in 
accordance with the restaurant. If a provision of this scheme provides that a use of 
land must be used ‘in conjunction with’ another use of the land: 

 There must be an essential association between the two uses; and 

 The use must have a genuine, close and continuing functional relationship in its 
operation with the other use.” 

The application has submitted that the proposed agricultural use on the site will be to 
go produce, specifically an orchard consisting of olive trees and lemon trees. 
The produce of which is to be used directly in the proposed restaurant. 

Various decisions made by the Victorian Civil and Administrative Tribunal have 
explored the issue of what constitutes a situation where land is used in conjunction 
with another use and from these decisions has stemmed the term ‘functional nexus’. 
These decisions have also established that the notion of ‘functional nexus’ between 
the uses is a critical ingredient and not simply the co-location of uses. As proposed the 
agricultural use on the site is to be beneficial to the restaurant use in terms of the 
production of olives, lemons and herbs in the restaurant.  

None the less, the restaurant use on the site cannot exist and continue to operate 
unless the proposed agricultural use has commenced and is implemented to a certain 
degree. The agricultural use must also continue to be viable for the lifetime of the 
restaurant. In this instance, it is considered that having plants established in the ground 
would satisfy this requirement. 

In the event that a planning permit is issued, it is recommended that a condition be 
imposed requiring the permit holder to enter into a Section 173 Agreement requiring 
the following: 

 The restaurant use approved by this permit must not commence on site until such 
time as the agricultural use is established in accordance with the approved Farm 
Management Plan. 

 The restaurant use approved by this permit must only operate in association with 
the approved agricultural use. 

 Should the agricultural use on the site cease or become unviable, the restaurant 
use must cease immediately. 

A Legal agreement registered to the property title will ensure that the proposed use on 
site will operate in accordance with the requirement of Clause 51.02 (Metropolitan 
Green Wedge Land) and will have ongoing effect. 
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Agricultural Use 

23. Pursuant to the requirements of the Rural Conservation Zone, a planning permit is 
required for the use of the site for agricultural purposes. In determining the 
appropriateness of the proposed agricultural use, amongst other things, the zone asks 
for consideration of rural and environmental issues. 

The proposed agricultural use on the site is considered appropriate for the following 
reasons: 

 The site has capacity to establish the proposed use as outlined in the submitted 
Farm Management Plan. Aside from the domestic area in the middle of the site, 
the remainder of the site has established paddocks. The site may have supported 
agricultural uses in the past, however there is not presently any productive 
agricultural uses on the subject site; 

 The proposed Farm Management Plan has been assessed by Council’s 
Environmental Planner and Council’s Land Management Officer, who have 
provided comment in relation to the proposed agricultural use. Subject to some 
modifications to the Farm Management Plan, the proposed use is appropriate in 
terms of the species proposed to be planted on the site and the space available 
for these to be productive into the future; 

  A Land Management Plan will be recommended as a condition of any permit 
issued which will identify measures to protect existing vegetation on the site, 
measures to control pest animals and erosion control. This document will sit 
alongside an amended Farm Management Plan if approved; 

 The requirements of the Land Management Plan and amended Farm 
Management Plan will ensure the site will be able to sustain the rural enterprise 
sought; and 

 The proposed agricultural use will not adversely impact on the surrounding land 
uses. 

Amenity Impacts / Noise Abatement / Liquor Licence 

24. Many of the objections received in relation to the proposal have raised concern about 
potential amenity impacts as a result of the proposed restaurant. 

In this location, noise from a commercial premises is informed by Noise from industry 
in regional Victoria: Recommended maximum noise levels from commerce, industry 
and trade premises in regional Victoria and regulated by State Environmental 
Protection Policy (Control of Noise from Commerce, Industry and Trade).  

The policy sets a number of parameters around the desired levels of noise associated 
with a premises such as a restaurant. The guidelines set out applicable times for noise 
and appropriate noise levels. 
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The policy requires that noise sources in this location would be at a maximum of 47 
db(A) during the day (Monday to Friday 7am to 6pm, Saturday 7am to 1pm) 42db(A)  
(Saturday 1pm to6pm, Sundays and public holidays 7am to 6pm) and 42 db(A) during 
the evening period which is 6pm to 10pm. 

As a guide following are decibel readings of everyday sounds: 

 30 db – A quiet library or a quiet location in the country. 

 45 db – Typical office space / ambience in the city at night. 

 70 db- Sound of a car passing in the street. 

 100db – Sound of a rock band. 

Noise sources from the proposed restaurant are not limited to, but will include cars 
entering and exiting the premises, noise from patrons entering and exiting the 
premises, noise of patrons utilising the external dining area and noise associated with 
the kitchen, exhaust fans and cool rooms. 

It is acknowledged that the site functioning as a restaurant in this location will be 
noticeable, especially to the properties immediately abutting the site. As noted 
previously, the proposed restaurant is to be located within an existing shed which will 
be retro fitted and an external dining area will be added to the eastern side of the 
existing building. 

Given this it is reasonable to expect that noise generated from the proposed restaurant 
use will travel to the east and be audible to the following properties: 

 50 Edward Henty Drive – the existing dwelling is located 198 metres from the 
proposed location of the restaurant. 

 105-123 Bannons Lane – the existing dwelling is located 262 metres from the 
location of the proposed restaurant. 

 125-143 Bannons Lane – the existing dwelling is located 426 metres from the 
location of the proposed restaurant. 

 65 Charles Sturt Drive – the existing dwelling is located 561 metres from the 
location of the proposed restaurant. 

To the west of the site a number of dwellings are located in Bannons Lane, Edward 
Henty Drive and Laurie Street. It is expected that these dwellings would not be 
impacted by noise from the restaurant itself, but cars entering and exiting the site would 
be noticeable. 

It is considered that noise sources from the proposed use of the site as a restaurant 
can be appropriately mitigated so as not to result in unreasonable detriment to 
properties adjoining the site as: 
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 In line with the guidelines contained in the State Environmental Protection Policy 
(Control of Noise from Commerce, Industry and Trade) any planning permit 
issued will require a closing time of 10pm. 

 In a rural location a closing time of 12am is not considered to be appropriate. 
This time would still have patrons exiting the site post-midnight. A closing time of 
10pm is considered to be more appropriate and will still allow sufficient time for 
the restaurant to provide a dinner service and allow patrons reasonable time to 
finish meals and leave. 

 It is recommended that prior to the use commencing the applicant will be required 
to submit an acoustic assessment to the satisfaction of the Responsible Authority, 
as required by a planning permit condition, which will set out the following: 

- The noise emissions from the operation of the development do not impact 
adversely on the reasonable amenity of any nearby property. 

- The noise emissions from the operation of the development comply with the 
State Environment Protection Policy (Control of Noise from Commerce, 
Industry and Trade) No. N–1; 

- All noise emanating from any mechanical plant (air conditioners, 
refrigeration plant, etc.) complies with the State Environment Protection 
Policy (Control of Noise from Commerce, Industry and Trade) No. N–1; 

 All plant equipment will be required to be appropriately baffled to the satisfaction 
of the Responsible Authority. 

 No live music is proposed and a condition will ensure that no live music is played 
inside or outside of the venue. 

 It is recommended any planning permit issued for the site will require that no 
external amplified music is played at any time outside of the restaurant. 

 It is appropriate for background music to be played within the restaurant and 
conditions require the restaurant to be acoustically treated to the satisfaction of 
the Responsible Authority to mitigate potential noise impacts. 

 The submission of a Premises Management Plan which will outline security, 
staffing and other measures to ensure the orderly arrival and departure of 
patrons, signage to encourage responsible patron behaviour, the training of staff 
in patron behaviour, the responsible service of alcohol, complaint procedures and 
measures to control noise emissions from the premises. 

 The submitted transport assessment submitted with the application has indicated 
that there will be: 

- 10 vehicle movements in the morning peak hour; 

- 60 vehicle movements during peak evening times; 
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- 57 vehicle movements at the lunchtime peak and 

- 14 vehicle movements in the afternoon peak 

 The report concluded that the traffic to be generated by the proposal can be 
accommodated by the existing road network and will not have a significant 
impacts in the operation of nearby intersections. 

 This report was reviewed by Council Traffic and Transport Engineers who have 
concluded that the proposal will not result in unreasonable traffic impacts on the 
road network 

Liquor Licence 

25. Pursuant to Clause 52.27 (Licensed Premises) a planning permit is required as the 
applicant is seeking an ‘On Premises’ liquor license. It is noted that License 
No.32357102 has been granted on the subject site by the Victorian Commission for 
Gambling and Liquor Regulation, this license is conditional on a planning permit being 
granted and has no effect until such a time that a planning permit is granted. The 
license allows trading between 10am and 11pm and 12noon to 11pm on Good Friday 
and ANZAC Day. 

Clause 52.27 require the Responsible Authority to consider the impact of the sale or 
consumption of liquor on the surrounding area, the impact of the hours of operation 
and patrons numbers on the amenity of the surrounding area and the cumulative 
impact of existing licences and proposed licensed premises on the amenity of the 
surrounding area. 

In proximity of the subject site there is only one licensed premises within a one 
kilometre radius, which is Yarrambat Estate situated on Laurie Street. This site has a 
Producers License and the license is to 11pm on any day, but is restricted to liquor 
made from fruit grown by the licensee. The issuing of an on premises license in this 
location would not result in a cumulative impact or the proliferation of licenses in a 
particular area. 

Subject to the licensee complying with the their requirements in terms of the 
responsible service of alcohol, the preparation of a Premises Management Plan (which 
sets out requirements of the operator in relation to security, staffing and other 
measures to ensure the orderly arrival and departure of patrons), the proposed liquor 
license sought is appropriate. It is noted that the licence granted on the site is until 
11pm on any given day, the planning permit if granted will require the premises to close 
at 10pm. The requirements of a planning permit override that of the license granted in 
this instance. 

Vegetation Impacts 

26. Aside from the proposed alterations to the existing shed to accommodate the proposed 
restaurant, the only physical works required on site is for the construction of the 
proposed car parking area. These areas are generally clear of vegetation, however 
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there are trees identified to be retained located to the eastern side of the existing shed 
where an access way and car park will be located. The proposed car parking areas 
are proposed to be constructed from crushed rock and of a permeable nature. 

The proposed car park will be located to the east and west of the existing native trees. 
The eastern section will be located 2.7 meters to the east and 3.9 metres to the west 
of the existing trees. The proposed car park section to the west is to be constructed on 
an existing driveway. 

Provided the works are constructed above grade, there will not be adverse impacts to 
the ongoing health of the trees. It is appropriate that a notation be required on the 
development plans which indicates that any works within the Tree Protection Zone of 
native trees to be retained be carried out above grade, are of a permeable nature and 
that Tree Protection Fencing be provided during construction. 

No other areas of vegetation on the site will be impacted by the proposed use and 
development. 

Siting and Design 

27. With regard to the policies and objectives outlined at Clause 22.04 (Siting and Design 
Policy for Buildings and Works in Non-Urban Areas) and the siting and design 
objectives contained within the Rural Conservation Zone (Schedule 3), the proposed 
works are considered appropriate for the following reasons: 

 The proposed restaurant is appropriately sited in relation to the existing dwelling. 
As noted in previous sections, the proposed restaurant seeks to retro fit an 
existing shed on the site for this use; 

 The proposal will require some minor additions to the shed, this being the addition 
of an external dining area to the eastern side and a minor addition to the south 
elevation to provide an entrance to the restaurant. Both additions are well below 
the existing height of the shed; 

 The proposed materials are considered appropriate. The built form of the shed 
will remain aside from the additions outlined above. The eastern side of the shed 
will comprise glazing to the existing wall height of the building, being 3 metres; 

 The proposed car parking area is to be constructed between the existing dwelling 
and the shed area, and will not become a visible element of the landscape; and 

Overall the proposed will result in little impact with regard to the existing 
appearance of the site within the locality. No vegetation is proposed to be 
removed as part of the application.  

Car Parking 

28. In accordance with Clause 52.06 (Car Parking) before a new use commences, the 
number of car parking spaces required in Clause 52.06-5 must be provided to the 
satisfaction of the Responsible Authority. The table at Clause 52.06 –5 requires that a 
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restaurant provide 0.4 car parking spaces per patron. The proposed patron limit of 150 
results in a requirement to provide 60 car parking spaces. 

A total of 60 car parking spaces are to be provided on site. A Traffic Engineering 
Assessment was provided with the application which has demonstrated that these 
spaces can be provided in accordance with the Australian Standards, identified in 
Clause 52.06 in terms of access arrangement and the proposed car parking layout. 

Signage 

29. It is proposed to install a sign at the entrance of the site on Edward Henty Drive and 
also a parapet sign above the proposed entrance to the restaurant. Council’s Signage 
Policy at Clause 22.09 seeks to ensure signs are compatible with the amenity and 
streetscape and/or landscape character of the area and with the building or site on 
which they are to be displayed. 

With regard to Clause 52.05 (Advertising Signs), the site is located within Category 4 
– Sensitive Areas, which seeks to provide for unobtrusive signs in areas which require 
strong amenity control. In this location, a Business Identification Sign requires a 
planning permit and can’t be more than 3 square metres in area. The proposed area 
of signage on the site totals 1.2 square metres in area. 

The proposed signage is considered appropriate in the site context. The sign to the 
property entrance is to be completed in contemporary materials which comprise 
ironbark sleepers, a corton steel frame with lettering cut out to indicate the name of the 
premises. The lettering is proposed to be internally illuminated. 

The proposed sign above the parapet is also to be of similar materials and internally 
illuminated. The proposed parapet sign will not adopt a level of visibility in the overall 
landscape and will only be visible to those attending the restaurant. Whilst the signs 
are generally appropriate in the context of the site and surrounds, the provisions of 
Clause 52.05-14 prohibit an internally illuminated sign in this location. 

It is recommended that a condition be included on any issuing permit seeking the 
proposed signs to be amended to be floodlit rather than internally illuminated. It is also 
recommended that a condition be required to limit the hours of illumination to be in 
accordance with the approved opening hours to limit the impact on the local landscape. 

Bushfire 

30. The site is partially located within a Bushfire Management Overlay. Whilst a planning 
permit is not required for the proposed restaurant, part of the car park requires 
consideration under the Bushfire Management Overlay. Further, Clause 13.02 seeks 
to strengthen the resilience of settlements and communities to bushfire through risk 
based planning that prioritises the protection of human life. 

In order to ensure that appropriate practices are in place during the bushfire season, it 
is considered appropriate to include a condition on the permit, requiring the closure of 
the premises on any day with a declared fire danger rating of Code Red.  
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Whilst the restaurant does not trigger a response to the Bushfire Management Overlay, 
the use will potentially result in 150 people on site at any one time during the bushfire 
season. As such, the inclusion of the requirement for a Bushfire Emergency Plan is 
considered appropriate to ensure that consideration is given to how the business 
operations can be appropriately managed during the bushfire season. 

The proposed area to accommodate the works is generally clear of vegetation and is 
located in proximity to the existing dwelling. The proposed use will not result in any 
unreasonable bushfire risk. The site comprises appropriate vehicle access for all 
emergency vehicles.  

Potential Second Dwelling 

31. The existing survey plan and the proposed plans submitted with the application show 
both a single storey weatherboard dwelling and a double story weatherboard dwelling. 
Planning permit 214/2005/05P was issued in 2005 for the development of the land in 
the form of a dwelling and conversion of the existing dwelling into an uninhabitable 
outbuilding. More specifically, Condition 11 of that planning permit required that the 
existing dwelling must be altered in accordance with the plans approved to show the 
removal of the kitchen within one month of the occupation of the replacement dwelling. 
This was to ensure that the original dwelling could not continue to be defined as a 
‘dwelling’ under the Nillumbik Planning Scheme. 

The replacement dwelling has since been constructed and is now used for that 
purpose. Under the provisions of the planning scheme, a second dwelling in this 
location is a prohibited use and cannot be considered for that use. 

The application documents make reference to the proposed use requiring a 24 hour 
manager to be on site. Objections received in relation to the application have inferred 
that this would be carried out in the single storey weatherboard structure referred to as 
an existing dwelling. It is understood that the restaurant will be operated by the owners 
of the site and the original dwelling on the site will not be used for this purpose.  

It is recommended that amended plans will be required through any permit issued to 
demonstrate that the works required under Planning Permit 214/2005/05P have been 
carried out. The use of this structure for any purpose is not being considered as part 
of this application. The issue of whether the original weatherboard structure is in 
compliance with Planning Permit 214/2005/05P can be pursued through Council’s 
Planning Investigation service. 

Response to objections received 

32. In response to objector concerns not already raised in this report, the following officer 
comments (in italic) are noted: 

 The proposal is not consistent with the objectives and requirements of the Rural 
Conservation Zone. 
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The Rural Conservation Zone does not prohibit the proposed use on the site, 
rather, it seeks a balance of providing for agricultural uses consistent with the 
conservation of the environmental values of the area. 

As noted in above sections, the proposal seeks to utilise the existing ‘domestic’ 
area for this proposal. As a result of this, a majority of the infrastructure is in place 
such as the vehicle access from Edward Henty Drive and the existing shed to be 
converted to the restaurant. This area on the site comprises about one hectare 
or 12% of the overall site area. The remainder of the site is available for 
agricultural pursuits which is an appropriate balance in line with the outcomes 
sought by the zone. 

There is also support within the planning scheme for a use which will bring 
employment, tourism and economic benefit. In addition to this, Council’s 
Economic Development Team have noted that the proposal is in accordance with 
Council’s Economic Strategy, in terms of facilitating an economically sustainable 
use within the green wedge and showcasing Nillumbik’s visitor, recreation and 
cultural economy. These outcomes can be achieved whilst meeting the objectives 
of the zone in terms of conserving the environmental values of the area. 

 The proposed restaurant use on the site does not have a legitimate relationship 
with the proposed agricultural use and is prohibited under the provisions of 
Clause 51.02 (Metropolitan Green Wedge Land). 

As noted in the report, the proposed use of the site for an agricultural purpose is 
considered to have an acceptable relationship with the proposed restaurant on 
the site. The provisions of Clause 51.02 require that the proposed agricultural use 
on the site must have an essential association and a close functioning 
relationship with the other use. In this instance, it is proposed to grow olives, 
lemons and herbs which would subsequently be used in the proposed restaurant 
for the preparation of meals. 

Various decisions of the Victorian and Administrative Tribunal have discussed the 
‘functional nexus’ required between the two uses. In accordance with the 
requirements of Clause 51.02, the use of the site for a restaurant is prohibited 
unless the agricultural use is being carried out on the site. 

In the event a planning permit is granted, a Section 173 Agreement will be 
required which requires that the agricultural use on the site be carried out in 
accordance with the approved Farm Management Plan and that should the 
agricultural use on the site cease, the restaurant use must also cease. 

 The proposal to use the existing second dwelling on the site as a manager’s 
cottage is not appropriate. 

The application documents do discuss the provision of a 24 hour manager being 
on site. It is understood the restaurant is to be operated by the current occupants 
of the site who reside in the existing dwelling. 
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The current dwelling on the site was approved in 2005, part of this approval was 
that the existing dwelling be converted into an outbuilding. The submitted plans 
for the current application also refer to this building as a dwelling. A condition will 
require that this reference be deleted from the plans and that it be referred to as 
an outbuilding and plans be submitted which demonstrate the works required of 
the 2005 permit have been carried out to make the dwelling unhabitable. 

 The noise resulting from the proposed restaurant is not appropriate, nor are the 
proposed hours of operation. Live music is not appropriate. 

As discussed within the report, the noise generated from the restaurant itself will 
not adversely impact the properties surrounding the site, this is based on noise 
associated with patrons entering and exiting the site, and sitting down for meals. 

It is acknowledged that a balance is required given the site’s location within a 
Rural Conservation Zone and loud noise as a result loud music or the like 
(outdoor) is not appropriate in this location. This will be mitigated through the 
acoustic assessment required to be submitted as part of any issuing permit 

A number of conditions relating to the amenity of adjoining properties are 
recommended to be included on any permission issued for the site, one such 
condition requires that no external music to the restaurant building is played. 

 The application is misleading in that the property has been used for extensive 
agriculture for a number of years. 

The proposed agricultural use on the site has been considered as a new use on 
the site. Whilst there may have had agricultural uses in the past, there currently 
isn’t considered to be any existing use rights for agriculture for this site. 

 The proposal will result in an unacceptable increase in traffic movements in the 
local road network. The proposal will be a risk to vehicle and pedestrian safety in 
the locality. 

The application has been accompanied by a Traffic Impact Assessment which 
has been reviewed by Council’s Traffic & Transport Engineers. The report has 
identified that the vehicle movements generated by the proposed use will not be 
detrimental to the safe and efficient operation of the local road network. Council’s 
Traffic and Transport engineers concur with this assessment. 

 The proposed restaurant would be detrimental to the flora and fauna in the area 
due to the increased light pollution, light pollution and littering. 

Should a planning permit be issued, the restaurant operators will be required to 
submit, to the satisfaction of the Responsible Authority, a Premises Management 
Plan & Waste Management Plan which will outline methods for the collection of 
waste and methods to ensure patrons enter and exit the site in an orderly manner. 
In addition to this, the dining areas are confined to the restaurant and the 
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proposed external seating area and take away food is not available. It is not 
expected there would be litter external to the restaurant. 

The site is partially located within an Environmental Significance Overlay 
(Schedule 1) which seeks to protect flora and fauna. As stated in previous 
sections, a majority of the site will remain available for agricultural uses. The Land 
Management Plan and amended Farm Management Plan will set out wildlife 
corridors and methods to maintain them. 

 The proposal is not consistent with findings by the Victorian Civil and 
Administrative Tribunal in relation to similar applications considered in relation to 
the requirements of Clause 51.02 (Metropolitan Green Wedge Land). 

There are many decisions of the Victorian Civil and Administrative Tribunal which 
speak to the ‘in conjunction’ test in relation to Clause 51.02. Assessment of this 
application has concluded that the proposed agricultural use on the site will have 
a functioning relationship with the proposed restaurant use which is discussed 
within the report. 

Conclusion 

33. The application seeks approval for the Use and development of the land for agriculture 
(olive grove, lemons and herbs), a restaurant (in conjunction with agriculture), the sale 
and consumption of liquor (on premises liquor licence), associated buildings and works 
and the construction and display of business identification signage. The application 
was advertised and twenty nine (29) written objections were received. The key 
planning issues relating to the proposal have been discussed above. 

34. Overall the proposal is considered to be an appropriate outcome for the site. 
The proposed agricultural use is to be carried out in conjunction with the proposed 
restaurant use as the planning scheme requires. As noted in the report, a majority of 
the site remains available for agricultural purposes as required by the Rural 
Conservation Zone. 

35. The operation of a restaurant on the site will no doubt be noticeable within the 
immediate locality. Should a planning be issued, there are numerous conditions which 
regulate the operation of the restaurant to ensure the amenity of the locality is not 
adversely affected. This includes a reduction in the trading hours sought, the 
submission of various management plans to ensure the operation of the restaurant is 
carried out in an appropriate manner, the requirements of no amplification of any music 
or other noise sources and the submission of an acoustic assessment. 

36. In light of the above planning assessment, it is recommended that the application be 
supported. 
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Address of the land 18 Brisbane Street, Eltham and 19 Bridge Street, Eltham 
and 19A Bridge Street, Eltham 

Site area 2,630.84 square metres 

Proposal Amendment to permit and/or plans: Amendment to Permit 
- Use of the land as a building materials and landscape 
yard and timber yard and buildings and works associated 
with a car park and warehouse and proposed business 
identification signage 

Application number 281/2019/11AP/A 

Date lodged 30-Jun-2020 

Applicant Urbis Pty Ltd 

Zoning Industrial 3 Zone 

Overlay(s) N/A 

Reason for being reported Called in by Ward Councillor. 

Number of objections N/A 

Key issues  Reduction in lift size 
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Location map 
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Recommendation 

A. That the Committee (acting under delegation from Council) issues an Amended 
Permit to land at 18 Brisbane Street, Eltham and 19 Bridge Street, Eltham and 19A 
Bridge Street, Eltham for Amendment to Permit - Use of the land as a building 
materials and landscape yard and timber yard and buildings and works associated 
with a car park and warehouse and proposed business identification signage. 

B. That Condition 1c be amended as follows: 

Addition of a customer and goods lift with minimum internal dimensions of 1.35 
metres in width, 1.4 metres in depth and 2.3 metres in height, providing access 
between the proposed car park and the proposed building materials and landscape 
yard. 

C. Condition 5 amended to include part m as follows: 

Process for collection of customer purchases, including the operation and 
management of the customer lift and drive through facility to avoid using the public 
footpath to transport bulky or large items to the under croft car park.   

D. The following table be placed on the amended planning permit: 

 

Date of Amendment Brief description of Amendment 

11 August 2020  Condition 1 c amended to allow a 
reduction to the size of the lift. 

 Condition 5 amended to include part 
m 

Attachments 

1. Site and surrounds 

2. Aerial map 

3. Plan 

Subject site and surrounds 

1. The subject site comprises of 3 titles comprising of the following: 

Lot 2 LP 71557  PSH Nillumbik (18 Brisbane Street),  

Lot 1 TP 597510  PSH Nillumbik, (18 Brisbane Street) and  

Lot 1 TP 110701  PSH Nillumbik (19-19A Bridge Street, Eltham).   

The key features of the subject land and surrounds are as follows: 
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 The site is L-shaped, 2,630.84 square metres in area and located on the corner 
of Bridge Street, Silver Street and Brisbane Street.  

 The site is made up of two parcels of land. Number 18 Brisbane Street is 1,745 
square metres in area and number 19 Bridge Street is 862 square metres in area. 

 The site has a street frontage of approximately 82 metres to Silver Street on its 
eastern interface, a 20 metre frontage along Bridge Street to the south and a 
frontage to Brisbane Street of approximately 41 metres.  

 The site is now vacant, as the buildings have recently been demolished.  

 An east-west drainage and sewerage easement exists on both 19-19A Bridge 
Street and 18 Brisbane Street along the common boundary, affecting each parcel 
to a width of 2.4 metres. 

 Surrounding Properties 

 North 

 Brisbane Street adjoins the subject site to its north, is approximately 9 metres in 
width and allows for a single lane of traffic in each direction. Further north of 
Brisbane Street is number 9 Silver Street and 5/15 Brisbane Street, Eltham. 

 Number 9 Silver Street is developed with a single storey building occupied by a 
carpet wholesaler. Vehicular access to the site is proposed via a double 
crossover to Brisbane Street, with at-grade car parking provided in the southern 
setback. 

 To the west, number 5/15 Brisbane Street, Eltham is developed with a single 
storey, brick building of approximately 2,142 m². Vehicular access is provided in 
the front setback, facing Brisbane Street. A vehicular garage is provided within 
the eastern aspect of the site. 

East 

 Silver Street abuts the subject site to its east. Silver Street is approximately 
10 metres in width and allows for a single lane of traffic in each direction and on-
street car parking. 

 Further east of Silver Street is 25 Bridge Street, Eltham, which is currently 
occupied by a Bunnings Warehouse store. This site is developed with a built form 
that extends to the boundary of Silver Street. At-grade car parking is provided 
within the southern aspect of the site, accessed via a crossover from Bridge 
Street to the south. 

South 

 Bridge Street abuts the subject site to its south. This street runs east to west, is 
approximately 10 metres in width, and allows for a single lane of traffic in each 
direction. 
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 South of the site is number 22 Bridge Street, Eltham. This site is known as “Cedar 
Village” and is comprised of several single and double storey buildings used for 
both warehousing and light commercial purposes. There is an access way that 
allows for vehicle and pedestrian access, which runs down the centre of the site 
connecting through to Peel Street. At-grade parking is provided in the northern 
setback and throughout the site. 

West 

Two properties abut the subject site to its west: 

 In the northern aspect, number 16 Brisbane Street is developed with a double 
storey building utilised for warehouse and office purposes. At-grade car parking 
is provided within the front setback of the site, accessed via a double crossover 
to Brisbane Street to the north. 

 In the southern aspect, number 17 Bridge Street is developed with a single storey 
building utilised for warehouse and retail purposes. At grade car parking is 
provided within the front, southern aspect of the site, accessed via Bridge Street 
to the south. 

Details of proposal 

2. Refer to the attached plans. 

3. Key features of the proposal include: 

4. Planning Permit 281/2019/02P was issued on 19 May 2020 for the Use of the land as 
a building materials, landscape and timber yard. Buildings and works associated with 
a car park and warehouse, and business identification signage.   

One of the conditions of the Planning Permit required the plans to be amended to show 
the installation of a lift allowing customers direct access from the under croft car park 
up to the shop floor and vice versa. The condition specified the size of lift that was to 
be installed which is essentially a customer and goods lift to accommodate the trollies 
available for customers in a Bunnings Warehouse. The applicant considers the size of 
the lift required to be excessive in light of the likely users of the store (trade sales). 
Through the current application, the applicant is proposing that the size of the lift be 
reduced so as to accommodate two of the three trolley sizes available. The proposed 
lift size would also allow two customers to fit inside the lift with a trolley. 

The application proposes to amend Condition 1c and Condition 5 of Planning Permit 
281/2019/02P.   

Condition 1c of the permit currently requires the plans to be amended as follows: 

Addition of a customer and goods lift with minimum internal dimensions of 3 metres in 
width, 2.3 metres in depth and 2.4 metres in height, providing access between the 
proposed car park and the proposed building materials and landscape yard. 
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The application is seeking approval to reduce the size of the lift and to amend the 
above condition as follows: 

Addition of a customer and goods lift with minimum internal dimensions of 1.35 metres 
in width, 1.4 metres in depth and 2.3 metres in height, providing access between the 
proposed car park and the proposed building materials and landscape yard.   

It is also proposed to amend condition 5 of the planning permit by adding point m) as 
detailed below: 

Before the use and development commences, a Business Function and Management 
Plan must be submitted to and approved by the Responsible Authority. All activities 
forming part of the permitted use must comply with the endorsed plan. The plan must 
include details on:  

a) Business operating hours;  

b) Security, staffing, and other measures which are designed to ensure the orderly 
arrival and departure of delivery vehicles, customer cars/trailers and on foot 
customers;  

c) Measures to ensure that vehicle queuing does not occur on Silver Street and 
Brisbane Street;  

d) Clarification as to how deliveries and unloading of goods to the site will occur in 
conjunction with customer vehicles entering and existing exiting the building;  

e) Clarification as to how waste will be collected from the site in conjunction with 
delivery vehicles and customer vehicles entering and existing exiting the building;  

f) Details of delivery days and times including time frames for the unloading of 
goods;  

g) Signage to be used to inform on-site delivery vehicles, customer cars/trailers and 
on foot customers;  

h) The training of staff in the management of on-site delivery vehicles, customer 
cars/trailers and on foot customers;  

i) A schedule of how and when rubbish and litter will be removed from the 
landscaped and hard standing areas around the site;  

j) Staff communication arrangements;  

k) Complaint procedures;  

l) Process for collection of trolleys left external to the building;  

m) Process for collection of customer purchases, including the operation and 
management of the customer lift and drive through facility.   

The Business Function and Management Plan may be amended from time to 
time with the prior written consent of the Responsible Authority. 
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Planning history 

5. 18 Brisbane Street, Eltham 

Planning Permit 331/2007/06P issued on 21 August 2007 allowed for Buildings and 
works to an existing office. 

Planning Permit 331/2007/11AP/A issued on 24 April 2008 allowed for a Voluntary 
amendment to the endorsed plans to include the following: Total of 23 car spaces, 
modification to ground floor addition and landscaping, new first floor addition and 
changes to roof cladding colour for addition. 

Planning Permit 331/2007/11AP/B issued on 4 June 2009 allowed for an Amendment 
to the Planning Permit and endorsed plans. 

Planning Permit 331/2007/11AC/A issued on 22 September 2009 allowed for the 
endorsement of plans required by permit conditions. 

Planning Permit 331/2007/11AP/B issued on 21 September 2009 allowed for an 
amendment to the planning permit and endorsed plans 

Planning Permit 411/2011/06P issued on 13 April 2012 allowed for Buildings and works 
to construct two offices, waiver of one (1) car parking space and the creation of a 
carriageway easement. 

Planning Permit 281/2019/02P issued on 19 May 2020 allowed for the Use of the land 
as Retail Premises (Trade Supplies and Landscape Gardening Supplies) and buildings 
and works associated with a car park and warehouse and proposed business 
identification signage. 

19A Bridge Street, Eltham 

Planning Permit 286/1995/01P issued on 20 November 1996 allowed for the 
installation of signage. 

Planning controls 

Zoning 

6. The subject land is zoned Industrial 3. Under this zone, a permit is required for the use 
of the land for retail premises which includes the use of the land for trade supplies and 
landscape gardening supplies. A permit is also required to construct a building or carry 
out works. Planning permit 281/2019/02P issued on 19 May 2020 allowed for the Use 
of the land as Retail Premises (Trade Supplies and Landscape Gardening Supplies) 
and buildings and works associated with a car park and warehouse and proposed 
business identification signage. 

Overlays 

7. No overlays apply to the site. 
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Particular provisions 

8. Clause 52.05 (Signage) states that a permit is required for Business Identification 
Signage where the display area of all signs to each premises exceeds 8 square metres. 
This does not include a sign with a display area not exceeding 1.5 square metres that 
is below a verandah or, if no verandah, that is less than 3.7 metres above pavement 
level. 

Clause 52.06 (Car Parking) seeks to ensure there is the provision of an appropriate 
number of car parking spaces to ensure that car parking does not adversely affect the 
amenity of the locality, and to ensure that the design and location of car parking is of a 
high standard, creates a safe environment for users and enables easy and efficient 
use. 

Clause 52.29 (Land Adjacent to a Road Zone, Category 1) seeks to ensure appropriate 
access to identified roads. This clause applies to land adjacent to a Road Zone, 
Category 1. 

Clause 65 (Decision Guidelines) outlines general decision guidelines that must be 
considered when assessing an application. These guidelines include the purpose of 
the zone or other provision, the orderly planning of the area, and the effect on the 
amenity of the area. 

Relevant planning policies 

9. State Planning Policies which are relevant to this application include: 

Clause 11 (Settlement) identifies the subject site within urban land and promotes 
planning as a tool to suitably respond to urban development. 

Clause 11.03-1S (Activity Centres) promote the concentration of major retail 
developments such precincts while improving accessibility.  

Clause 15 (Built Environment and Heritage) promotes high quality design outcomes 
that respond and positively contribute to the site’s local context.  Additionally, land use 
and development are encouraged to minimise adverse environmental impacts. 

Clause 17 (Economic Development), specifically Clause 17.03, encourages industrial 
development to be sited with convenient access to employees, freight and road 
transport and to minimise the impact of industrial uses upon nearby existing sensitive 
uses. 

Clause 18 (Transport) specifically Clause 18.01-1S Land use transport planning seeks 
to enhance accessibility to developments by capitalizing on existing transport networks 
including roads and public transportation. 

10. The Local Planning Policies which are relevant to this application include: 

Clause 15.01 – Built Environment 

Clause 17 – Economic Development  
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Clause 17.02 – Commercial 

Clause 17.03 – Industry 

Clause 18 – Transport 

Clause 22.08 – Industrial Areas Policy – seeks to ensure functional layouts and 
appropriate use of land within this zone. 

Clause 22.09 – Signage Policy applies to all land within the shire and recognizes that 
advertising signage should aim to complement the high visual quality of urban and rural 
streetscape. The subject site is located within the Eltham Activity Centre. 

Clause 22.15 – Bridge Street Business Area Policy applies to all land within the Bridge 
Street Business Area, to which the subject site is located. This policy encourages 
improvement in the visual amenity and functionality of the Bridge Street Business Area 
and a change in the range of land uses from being primarily industrial to include 
peripheral sales, light industry, commercial offices, health and fitness centres, indoor 
sports and recreation centres. 

Relevant Strategy Documents 

11. Eltham Activity Centre and Eltham MAC Structure Plan: The site is located within this 
Activity Centre and the strategic policy direction for the Centre is primarily set by the 
Eltham Major Activity Centre Structure Plan (2004). 

The Eltham MAC Structure Plan is currently under review by Council’s Strategic 
Planning Team who have identified a number of key areas of consideration which 
relate to the subject site:  

 The extent of the Eltham Activity Centre. 

 The number, boundaries and role of individual precincts. 

 The role of the Bridge Street Business Area, including whether a wider and/or 
different variety of uses should be encouraged in this area. 

 The best way in which the Eltham Town Centre (Precincts 1-4) and the Bridge 
Street Business Area can complement each other. 

Public consultation 

Advertising 

12. The application was not advertised as the amendment to reduce the size of the lift is 
an internal change that will not impact on the amenity of adjoining or nearby owners 
and occupiers. It is considered that the proposed change will not cause material 
detriment. 

Referrals 

Internal 

13. There are no internal referrals within Council relevant to this application. 



Special Future Nillumbik Committee Agenda 18 August 2020 

4. Officers' reports 

FN.026/20 Amendment to Permit - Use of the land as a building materials and 
landscape yard and timber yard and buildings and works associated 
with a car park and warehouse and proposed business identification 
signage at 18 Brisbane Street, Eltham and 19 Bridge Street, Eltham 
and 19A Bridge Street, Eltham 

208 

External 

14. There are no external referral authorities relevant to this application. 

Planning assessment 

Introduction 

15. The application seeks to amend planning permit 281/2019/02P which requires 
assessment against the Industrial 3 Zone; Clause 22.08 (Industrial Areas Policy); the 
Eltham Activity Centre Structure Plan (2004) and Bridge Street Business Precinct 
Urban Design Framework (2003). 

The application must be considered under the provisions of Section 72 of the Planning 
and Environment Act 1987. 

Under these provisions, Section 72 of the Act states: 

(1) A person who is entitled to use or develop land in accordance with a permit may 
apply to the responsible authority for an amendment to the permit. 

(2) This section does not apply to— 

  (a) a permit or part of a permit issued at the direction of the Tribunal, if the Tribunal 
has directed under Section 85 that the Responsible Authority must not amend 
that permit or that part of the permit (as the case requires); or 

  (b) a permit issued under Division 6. 

Section 73 of the Act states: 

(1) Subject to this section, sections 47 to 62 (with any necessary changes) apply to 
an application to the responsible authority to amend a permit as if— 

(a) the application were an application for a permit; and 

(b) any reference to a permit were a reference to the amendment to the permit. 

(2) If the responsible authority decides to grant an amendment to a permit subject to 
conditions, the conditions must relate to the amendment to the permit; and 

(3) Any conditions to which an amendment to a permit is subject form part of the 
permit when it is issued. 

16. With reference to the provisions above, the following issue has been identified as the 
key planning consideration for this assessment: 

 Reduced lift size 

Reduced lift size  

17. During the assessment of the original application, concern was raised around how 
customers would access the new timber trade sales store from the under croft car park 
below, and how they would transport purchases back to their car. The original plans 
submitted with the application didn’t include a connection between the two levels, with 
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the only option, other than going through the building drive through, was to push a 
trolley down the public footpath along Silver Street to the car park. This was not an 
appropriate option due to concerns for the safety of customers, the general public and 
the potential traffic hazard it may present along Silver Street.  

In response to officer concerns, the applicant initially proposed an internal staircase to 
provide the necessary connection between the shop floor and the under croft car park. 
Given the nature of the bulky foods for sale in a timber yard and a building materials 
and landscape yard, an internal staircase was not considered to be an appropriate 
solution. As such, officers imposed a condition on the permit requiring the installation 
of an internal customer and goods lift to provide the necessary access between the 
two levels of the development. 

The particular lift size required was specified in the permit condition due to the 
uncertainty about certain aspects of the business model, specifically those around 
operational management and handling of bulky goods by customers.  

As part of the current amendment application, the applicant has provided further 
clarification around the business model for the new facility, in support of their 
submission for a smaller lift. The following points provide clarification around how the 
new site will operate. 

Customers and Operation 

i. The majority of customers using the timber trade sales store will be trades 
however there is also a retail offer open to the public.  

ii. It is expected that retail customers will occasionally shop at the timber trade sales 
store when they require a larger quantity of timber or plasterboard etc.  

iii. The operation of the timber trade sales store facility is expected to function 
similarly to the timber trade sales store component in a standard Bunnings store 
with a drive through offer, emphasising its convenience.  

iv. Customers often pre-order ahead and drive through and pick up the materials 
and leave. Or they drive into the timber trade sales store, park their vehicle, find 
the materials and load them with the assistance of team members into their 
vehicles, pay via mobile EFTPOS with a Team Member or on the way out at the 
gate. 

v. The design and purpose of the timber trade sales store is to enable customers to 
drive in, get bulk materials and drive out very quickly which is why these facilities 
are more suited to the trade customer  

vi. It is anticipated that the under croft carpark will be used by team members, sales 
representatives and the occasional customer. Customers who park underneath 
would walk in, buy goods and would then be encouraged to bring their vehicles 
into the store for loading by team members.  
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The scale of the material on site 

i. As shown on the indicative merchandise plan, product categories are generally 
timber, plasterboard and landscape supplies such as pavers, decking, pipe, fibre 
cement, dry mix concrete and other pre-packaged items. 

ii. As noted above, customers are expected to shop at the timber trade sales store 
when they require a larger quantity of bulky items of considerable weight. 

Whether the new store will replace the timer and landscape at the main store  

i. The timber trade sales store will complement the main Bunnings store by 
removing the timber trade area that is currently in the building to free up space 
for rest of the product offering to expand within the existing store. 

ii. The main Bunnings store won’t house larger timber and plasterboard products. 

How the internal car parking works in conjunction with deliveries and waste collection 

i. The deliveries to the store will be via trucks through the Brisbane Street entry 
point. Trucks will reverse in, unload and drive out. Most of the deliveries will be 
scheduled to occur late in the day so to avoid peak trading times. If customer 
vehicles are in the timber trade sales store when deliveries are occurring they will 
use the middle aisle to exit. 

ii. A plan showing the location of the proposed waste area (and collection point) is 
attached and shows that the bins/skips will be located near the deliveries 
entry/exit point for easy access and convenience. 

iii. The removal of skips is a quick process and if customer vehicles are in the timber 
trade sales store during these times the customers will exit via the middle aisle. 

iv. For a store of this size, collection frequencies are estimated to be 3 cardboard 
and 3 plastic bales per week. Note that a full Waste Management Plan (by a 
relevant consultant) is yet to be prepared (in accordance with the permit) but the 
material submitted is intended to give an indication as to how waste collection will 
operate within the proposal.  

How peak times will be managed 

i. With regard to peak times (6am-8am), Ratio Consultants undertook additional 
traffic surveys in March 2020 to understand the prevailing weekday AM traffic 
conditions at the intersections of Bridge Street/Silver Street and Silver 
Street/Brisbane Street. 

ii. Their assessment showed that while additional AM peak movements were 
marginally higher than the afternoon peak period, the net addition of traffic 
generated by the proposal represents a ‘modest’ increase in network traffic 
volumes. Further, Ratio note that it is anticipated the development will generate 
fewer traffic movements than forecasted in their analysis during the AM commuter 
peak period as development and commuter peaks are not expected to coincide.  
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iii. In any case and as noted above, the purpose of the timber trade sales store 
facility is to provide a convenient and efficient service to customers. Information 
previously provided to Council has demonstrated the additional movements that 
are anticipated to be generated by the proposal, the likely time spent by each 
customer and the ability for the proposal to adequately service this expected 
demand. Key points include: 

i. The traffic report suggests up to 14 traffic movements during peak hours 
generated by the timber yard sales area. These movements are inclusive of 
arrivals and departures, therefore equating to approximately up to seven 
vehicles per hour within the timber sales yard area. 

ii. It is anticipated that customers will generally require about 15-20 minutes 
for timber pick-ups. In this regard, the five car spaces within the timber trade 
area on the ground floor, on average, could service up to 15-20 cars within 
the hour.  

iii. There is also opportunity to informally prop within aisles if all car spaces are 
occupied without materially impacting on internal circulation.  

In the unlikely instance that the drive-through area is unable to cater for demand, the 
dedicated carpark will allow any customers to park and walk in and select materials. 
Team members will encourage customers to bring their vehicles around and drive 
through the timber yard, for loading.  

The applicant doesn’t believe that a large goods lift is required, as this store will cater 
to mostly trades people who need quick and efficient service. Accordingly, the drive 
through area has been designed to support and encourage this method of sale, 
evidenced by traffic analysis and supported by operational analysis from Bunnings, 
who operate many timber trade sales store across Victoria.  

Rather than removing the lift completely, the applicant is seeking approval to install a 
smaller sized lift that would support and reinforce the operation of the drive through 
facility. Based on allowing two people and one trolley to travel between the materials 
and trade area to the lower ground level the car park, a lift with minimum internal 
dimensions of 1400 x 1350 x 2300 metres (W x L x H) is proposed.   

As shown in Diagram 1 below, the proposed lift size accommodates the two main 
trolley sizes to be used within the development. Bunnings have three types of trolleys 
available across their stores: the trolley with a fixed basket; the flat bed trolley; and the 
T trolley that is used to transport large/bulky materials. The T trolley won’t fit inside the 
reduced lift size, however the T trolley is proposed to be used by staff only to transport 
material to waiting cars/trailers in the drive through area.  

This outcome will allow a range of purchased goods to be transported to customer 
vehicles located in the under croft car park and in the event larger goods are 
purchased, the drive through facility will be available to customers. 
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 Diagram 1 – Lift Spatial Plan   

  

In consideration of the types of products to be stocked at the store (which include large 
lengths of timber and large sheets of plasterboard), it is considered reasonable that 
some products should only be available to be picked up from within the drive through. 
This allows bulkier items to be collected in a convenient and safe manner.  

Team Members will be in store to assist and inform customers of the appropriate 
method of receiving their chosen goods and instructing customers to use the drive 
through facility rather than the lift where necessary. This will be in accordance with the 
Business Function and Management Plan, which is required by Condition 5 of the 
planning permit.  

Condition 5 has been detailed above and is also proposed to be amended as part of 
this application to provide further operational details relating to the management of the 
lift, drive through facility and the collection of goods. The current amendment to the 
conditions proposes to add point m) which states that the Business Function and 
Management Plan should include the “Process for collection of customer purchases, 
including the operation and management of the customer lift and drive through facility”.  
It is considered that this requirement does not go far enough and officers consider that 
the condition should be more prescriptive and state the following:  

m)   Process for collection of customer purchases, including the operation and 
management of the customer lift and drive through facility to avoid using the public 
footpath to transport bulky or large items to the under croft car park.   

This will ensure customers are not using the public footpath along Silver Street to 
transport purchased goods to the under croft carpark   



Special Future Nillumbik Committee Agenda 18 August 2020 

4. Officers' reports 

FN.026/20 Amendment to Permit - Use of the land as a building materials and 
landscape yard and timber yard and buildings and works associated 
with a car park and warehouse and proposed business identification 
signage at 18 Brisbane Street, Eltham and 19 Bridge Street, Eltham 
and 19A Bridge Street, Eltham 

213 

Incorporating the operational processes relating to the management of the lift, the drive 
through facility and for the collection of purchased goods in the Business Function and 
Management Plan to be endorsed as part of the Planning Permit, will allow Council to 
enforce this requirement in the event customers are using the public footpath to 
transport their purchased goods to the building’s under croft carpark.  

Conclusion 

18. The application seeks to amend Condition 1c and Condition 5 of Planning Permit 
281/2019/02P. The application was not advertised as the internal building changes for 
accessing the car park area will not cause material detriment. The key planning issue 
for this application relates to whether a reduced lift size is appropriate. 

19. The reduction in the size of the lift would adequately accommodate the two smaller 
trolleys as demonstrated in the drawings, along with room for two customers. The third 
trolley which is bigger in dimension, is reserved for Bunnings staff members or for use 
by customers within the drive through facility. If any larger items are purchased then a 
Bunnings staff member will be required to inform customers that they must collect 
those items from within the building using the drive through facility. Staff members will 
not permit customers to remove the third style of trolley from the building. 

20. The process explained above with regard to the collection and transportation of 
purchased goods will be detailed as part of the Business Function and Management 
Plan required by Condition 5 of the planning permit. Failure by Bunnings and or 
customers to follow these procedures would result in Council undertaking enforcement 
action to ensure the Business Function and Management Plan is adhered to and 
implemented by the Bunnings management team.  

21. In light of the above planning assessment, the application warrants support as reflected 
in the officer recommendation. 
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4. Officers’ reports 

FN.027/20 Local Roads and Community Infrastructure Program 

Portfolio: Social Infrastructure 

Distribution: Public 

Manager: Hjalmar Philipp, Director Operations and Infrastructure  

Author: Lawrence Seyers, Lead Transport Planner        

Summary 

To update Councillors on the proposed works to be funded by Local Roads and 
Community Infrastructure Program prior to submission to the Department of Infrastructure, 
Transport, Regional Development and Communications for approval. 

Recommendation 

That the Committee (acting under delegation from Council): 

1. Notes the Local Roads and Community Infrastructure Program funding allocation to 
Nillumbik Shire Council of $739,151 (excluding GST). 

2. Approves the submission to the Department of Infrastructure, Transport, Regional 
Development and Communications of the proposed works under the Local Roads 
and Community Infrastructure Program. 

Attachments 

1. Proposed projects for submission to the Department of Infrastructure, Transport, 
Regional Development and Communications for approval 

Background 

1. On 22 May 2020 the Australian Government announced a new $500 million Local 
Roads and Community Infrastructure Program (LRCI Program). 

2. This program will support local councils to deliver priority local road and community 
infrastructure projects across Australia, supporting jobs and the resilience of local 
economies to help communities bounce back from the COVID-19 pandemic. 

3. Funding allocations for the LRCI Program have been calculated in a similar way to how 
the Roads to Recovery Program and the road component of the Financial Assistance 
Grants works. This formula takes into consideration road length and population and is 
based on recommendations of Local Government Grants Commissions. 

4. Nillumbik Shire Council received funding allocation of $739,151 (excluding GST). 

5. In June 2020 Councillors were provided an interim long-list of projects that may be 
considered for funding.  On 3 July 2020 Council received the Letter of Offer that 
contained the grant agreement and project eligibility criteria. 

6. Under the grant agreement Council is required to complete and submit Work 
Schedules for nominated projects to the Commonwealth Department of Infrastructure, 
Transport, Regional Development and Communications for approval. 

7. Projects must meet the following eligibility criteria includes: 

a) Must be additional to Council’s existing work program for 2020-21; 
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b) Must deliver benefits to the community; 

c) Construction must be completed by 30 June 2021; and 

d) Involve the construction or maintenance of local government roads or council-
owned community infrastructure assets.  

8. Eligible road projects are projects that involve the construction or maintenance of roads 
managed by local governments. This could include projects involving any of the 
following associated with a road: 

a) Traffic signs; 

b) Traffic control equipment; 

c) Street lighting equipment; 

d) A bridge or tunnel; 

e) A facility off the road used by heavy vehicles in connection with travel on the road 
(for example, a rest area or weigh station); 

f) Facilities off the road that support the visitor economy; or 

g) Road and footpath maintenance, where additional to normal capital works 
schedules 

9. Eligible community infrastructure projects are projects that involve the construction, 
maintenance and/or improvements to council-owned assets (including natural assets) 
that are generally accessible to the public. These projects must deliver benefits to the 
community, such as improved accessibility, visual amenity, and/or safety. Examples of 
eligible works include: 

a) Closed Circuit TV (CCTV); 

b) Bicycle and walking paths; 

c) Painting or improvements to community facilities; 

d) Repairing and replacing fencing; 

e) Improved accessibility of community facilities and areas; 

f) Landscaping improvements, such as tree planting and beautification of 
roundabouts; 

g) Picnic shelters or barbeque facilities at community parks; 

h) Playgrounds and skate parks (including all ability playgrounds); 

i) Noise and vibration mitigation measures; or 

j) Off-road car parks (such as those at sporting grounds or parks). 

Issues/options 

10. Projects have been nominated on the basis of meeting eligibility criteria and 
importantly, delivery by 30 June 2021. 

11. A key consideration was distribution of grant funding allocation across the municipality. 
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12. An assessment was undertaken to refine the interim long-list of projects to a short-list 
that included consideration of: 

a) Council-owned asset; 

b) No third party permits required or could be obtained in 3 months; 

c) Designs prepared or could be quickly prepared in 3 months; 

d) Construction can commence 3 to 6 months; and  

e) Council resources available to deliver or an ability to engage relevant expertise.  

13. Consideration was also given to projects that may not be chosen for funding through 
other funding mechanisms.  

14. In the prioritisation of road projects, consideration was given to the roads on the list to 
be sealed under Council’s 5-year Capital Works Program.  

15. It is noted that individual road projects are typically expensive and would likely 
consume the entire program.  

16. The short-list of eligible projects is provided as Attachment 1. In completing the final 
detailed design, all projects will be scaled to match available funding. 

Policy context 

17. This report directly supports the achievement of Council Plan 2017-2021 strategy: 

 Advocate effectively for Nillumbik's interests at a state and national level. 

Budget implications 

18. The nominated projects will be funded through the Local Roads and Community 
Infrastructure Program allocation of $739,151 (excluding GST). 

Consultation/communication 

19. There are constrained timelines for delivery of the projects, requiring completion being 
by 30 June 2021. The consultation undertaken from Council’s 2020-21 budget includes 
the Capital Works Program and has been used a point of reference together with 
Council’s asset renewal priorities and ongoing community feedback on assets and 
services. 

Conclusion 

20. Council is asked to approve the submission of nominated projects (Attachment 1) to 
the Department of Infrastructure, Transport, Regional Development and 
Communications of the proposed works under the Local Roads and Community 
Infrastructure Program. 
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5. Supplementary and urgent business 

6. Confidential reports 




